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Dear Sir: 
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I REAL PARTY IN INTEREST 

The real party in interest in the present case is Bausoh & Lomb 

Incorporated. 



ii BELATED APPEALS AND INTERFERENCES 

There are no other related Appeals or Interferences known to Appellant. 



'"• '™ m ££S* claims 1, stand rented undet 35 U~ * . » 
Calms 1 , 2, and 4 have been amended and Calm 3 was originally bled. All 
claims are being appealed. 



IV STATUS OF AMENDMENTS 

No amendment was filed subsequent to the final rejection. 



SUMMARY OF INVENTION 

The present invention relates to a peristaltic pump 10 for use .n 
ophthalmic surgery wherein the pump head 14 is moveab.e relative to the 
housing 12 and the backing plate 18. 



VI ISSUES 

The issue raised on this Appeal is whether Claims 1-4 have been 
properly re)ec.ed under 35 U.S.C. §102 (b) as being anticipated by US Paten, 
4,713,051 to Steppe et al. 

VII. GROUPING OF CLAIMS 

Claims 1-4 are each an independent claim. 
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VIII. ARGUMENTS 

The case currently stands rejected under §102 as being anticipated by 
Steppe et al. It is respectfully submitted that Steppe et al. does not anticipate 
any of the four pending independent claims for at least the following reasons. 

The Examiner asserts that Steppe teaches a pump with a pump head that 
is moveable relative to both a pump housing and a backing plate. This is simply 
not true. The pump head 82 is only moveable in the sense that it is mounted on 
a slidable plate 76 that is biased by a springs 78 and 79; otherwise pump head 
82 is stationary. 

As to independent claim 1 it is respectfully asserted that the head 82 of 
Steppe et al. is not moveable relative to both the housing and a backing plate, as 
specifically claimed. The pump head 82 of Steppe et al. will not move relative to 
opening 32, which is the only structure that could be argued to be a backing plate 
in the sense of the present invention. The pump head 82 will move as cassette 
20 is inserted into unit 22 but will only move with the opening 32; therefore the 
head 82 will not move relative to the opening 32 but rather moves in unison with 
the opening 32. So head 82 always remains stationary relative to the open.ng 
32. Therefore, Steppe et al. does not disclose the specifically claimed element of 
a pump head movable relative to the backing plate. 

The Examiner, relative to claim 1 , asserts that the pump head 82 of 
Steppe et al. moves towards opening 32. It is respectfully submitted that no such 
movement occurs. The spring biased plate 76 upon insertion of the cassette 20 
only will move in the same direction as the cassette moves. The opening 32 
moves, during insertion, relative to the head 82 but never does the head 82 move 
relative to the opening 32 as specifically claimed. In addition, the head 82 never 
moves towards the backing plate to an operative position as specifically cla.med. 

In addition, the Examiner asserts that the opening 32 is attached to the 
housing as specifically claimed. This is simply an unreasonably broad 
interpretation of attached. The opening 32 is part of cassette 20, which is a 
totally separate structure from unit 22 and is a removable device. To say that the 
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opening 32 is attached to the housing is simpfy not credible. The opening 32 ,s 
formed in cassette 20. The cassette 20 is then attached to the cassette 
mechanism (co. 9, lines 29-30). It is unclear to what the cassette mechamsm ,s 
attached. Therefore, yet another limitation of claim 1 is not met by Steppe et al. 

As to independent claim 2, the same arguments presented above apply, 
in addition, claim 2 requires that the pump head moves relative to the housing 
and towards and away from the backing plate. Since the plate 76 of Steppe et al. 
is only spring biased and not independently movable the head 82 cannot be sard 
to move both towards and away from the opening 32. At best head 82 can only 
be said to move in one direction, with the movement of opening 32 as cassette 
20 is inserted. 

As to independent claim 3, the same arguments presented above apply. 
The opening 32 of Steppe et al. is not attached to the housing of the unit 22 and 
the pump head 82 does not move relative to the housing and a backing plate, as 

required by the claim. 

As to independent claim 4, the same arguments presented above apply. 
,n addition claim 4 includes a surgical cartridge (or cassette) that is separate from 
the backing plate. Claim 4 specifically sets forth that the backing plate ,s 
attached to the housing and the cartridge is placed in a drawer. This clearly 
distinguishes Steppe et al. as the opening 32 is part of the cartridge. Contrary to 
the Examiner's arguments claim 4 clearly sets forth a backing plate that ,s 
separate from the surgical cartridge. 

Claim 4 furthers sets forth that the drawer is moveable from an open 
position to an operable position. Steppe et al. do not disclose a drawer but rather 
a slot 26 A slot is not a drawer that moves as claimed, but rather is simply a 
stationary hole into which cassette 20 is inserted. The Examiner asserts that the 
cassette bottom housing 28 and cassette edge 36 with slot 26 form a drawer. It 
is totally illogical to say that a thing to be inserted (the cassette 20, includ.ng 
bottom 28 and edge 36) can itself form the drawer. Things, e.g. cassettes or 
cartridges are placed into drawers or slots but are not themselves drawers or 
slots Therefore, Steppe et al. is totally void of this claimed element. 
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Claim 4 still further claims that, after the drawer has meved to *e 
operative position, the pump head moves toward the backing plate^ Ever, the 

M moves, onoe the 'draws, had moved in Steppe e, at. the pump head 82 ,n 
no way moves as claimed in the present inventron. 

As the Federal Circuit has stated "anticipation requires .he drsclosure ,n a 
single prior art reference of each element of the claim under consideration . W.L 
ZtLcs. VGrt* inc., 721 F.2d 1540, 220 USPQ 303, 313 (Fed. C* 

abov arguments, it is clear that Steppe e, al. does no. anticipate any of the four 
ilpendln, Cairns and the present application is in condition for allowance a, an 
early date. 

IX APPENDIX 

1. (Previously Amended) A peristaltic pump for use in ophthalmic surgery 
comprising: 
a housing; 

a pump head having a plurality of rollers held within the housing; 
a backing plate attached to the housing; 

resilient surgical tubing positioned between the pump head and the backing 
plate; and 

wherein the pump head is moveable relative to the housing andjhe. 
baoKing^ale, such that when the pump head is in an open position 
the surgical tubing is easily inserted between the pump head and 
the backing plate and wherein the pump head then translates 

the backing pfete to an operative position, such that as the 
pump head is rotated the rollers and backing plate cooperate to 
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compress the tubing to peristaltically pump aspirant from a surgical 
site through the tubing. 
2. (Previously Amended) A peristaltic pump for use in ophthalmic surgery 

comprising: 

a housing; 

a pump head having a plurality of rollers held within the housing; 
a backing plate attached to the housing and for cooperation with the 
pump head; and 

wherein the pump head moves relative to the housing and towards and away 
from the backing plate. 
3. (Original) A peristaltic pump for use in ophthalmic surgery comprising: 

a housing; 

a pump head having a plurality of rollers extending from the housing; 
a backing plate attached to the housing and for cooperation with the 
pump head; and 

wherein the pump head moves relative to the housing and backing 

plate from an open position to an operative position for insertion of 
resilient surgical tubing between the rollers and the backing plate for 
peristaltically pumping aspirant through the tubing from a patient's eye 
during surgery. 
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4. (Previously Amended) A peristaltic pump for use in ophthalmic surgery 

comprising: 

a housing; 

a pump head having a plurality of rollers held within the housing; 
a backing plate attached to the housing and for cooperation with the 
pump head; 

a surgical cartridge including a length of resilient tubing connected to a collection 
bag and for connection to a surgical aspiration device via additional 
tubing; [and] 

a cartridge holder drawer for holding the surgical cartridge and 

moveable from an open position to an operative position; and 

wherein the pump head moves relative to the housing, such that after 

the drawer moves from the open position to the operative position, the 
pump head is moved toward the backing plate, such that the rollers and 
the backing plate cooperate to peristaltically pump aspirant through the 
length of tubing as the pump head is rotated. 



Respectfully, 




Miehaf I L Smith 
Reg. No. 35,685 

DATE: July 17,2006 
BAUSCH & LOMB INCORPORATED 
One Bausch & Lomb Place 
Rochester, New York 1 4604-2701 
TEL: 636-226-3197 
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